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Returns with refunds will need bank 

account details 

According to the ATO, the fastest, most secure way to 

receive a tax refund is to have it paid directly into a 

nominated Australian bank account using electronic 

funds transfer (EFT). 

From 1 July 2013, individual tax returns will generally 

require bank account details, including BSB and 

account number, to be entered, where a refund is 

expected. 

Joint accounts and trust accounts will be acceptable. 

SMSF update from the ATO 

Editor:  In a recent speech, Alison Lendon, Deputy 

Commissioner Superannuation, spoke to a number of 

issues that affect super funds and their trustees and 

advisers.  The following are excerpts: 

Applying to the ATO for advice 

If trustees of superannuation funds want a written 

explanation of the ATO's view on how the super laws 

apply to their SMSF, they can apply for 'SMSF specific 

advice'.   

While this advice isn't legally binding, it will provide 

certainty to trustees about the application of the super 

laws to their fund, and the fact that trustees acted in 

accordance with the advice would be an important 

factor in their favour. 

Editor:  We can assist with this application process.  

The most common topics the ATO is asked about for 

specific advice are: 

  confirming when a property meets the 

requirements to be 'business real property', 

and working through the acquisition of 

business real property from related parties; 

  understanding the limitations of 

investing in related unit trusts; 

  what's an 'improvement' or a 'repair' to 

property acquired under a limited recourse 

borrowing arrangement (LRBA); 

  the acquisition of assets from related 

parties and low-interest loans for LRBAs; and 

  requests about collectable and 

personal use assets since specific 

requirements regarding their storage and 

usage were introduced in 2011, especially 

regarding insurance and gold bullion. 

Related party transfers 

From 1 July this year, new legislation will broaden the 

types of assets currently prohibited from being 

acquired from a related party, but will also provide 

more transparent exceptions whereby acquisitions will 

be permissible.  

By way of example, the acquisition of 'business real 

property' will be prohibited unless acquired at market 

value as determined by a qualified independent 

valuer.  

Similarly, listed securities acquired from a related 

party will also be prohibited unless they are acquired 

in a way that is prescribed under the regulations. 

The legislation will also introduce a prohibition on the 

disposal of SMSF assets to a related party, unless 

similar exceptions are satisfied. 
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Changes to the SMSF Levy 

The government recently announced that it will reform 

the supervisory levy arrangements for SMSFs by: 

u increasing the levy from $191 in 2012/13 to 

$259 per year from 2013/14 onwards; and 

u bringing the payment of the levy forward so it is 

levied and collected in the same year of income.  

This will be phased in over 2013/14 and 

2014/15, to give SMSFs time to adjust. 

 

Date of disposal occurred when Heads 

of Agreement signed 

Editor:  In what seems a surprising result, the 

Administrative Appeals Tribunal (AAT) has held that 

the date of disposal of an asset for CGT purposes was 

the date the Heads of Agreement was signed, not 

when the contract was signed four months later. 

The Facts of the Case 

The taxpayer had an interest in a business in 

Melbourne which he decided to sell in 2008. 

The taxpayer, his partner, and the purchaser executed 

a Heads of Agreement on 7 August 2008, which 

commenced by stating: 

"The Vendor agrees to sell to the Purchaser and the 

Purchaser agrees to purchase from the Vendor, the 

Vendors interest in the … business described in the 

First Schedule below on the terms and conditions set 

out in such schedule" 

A deposit of $20,000 was payable on the signing of 

the Heads of Agreement and a further $20,000 

(described as the balance of the deposit) was to be 

paid on the signing of the formal contract. 

The Contract of Sale of Business was provided to the 

purchaser's lawyers on 9 December 2008, and 

appeared to have been executed by the purchaser on 

17 December 2008. 

The date was crucial to the taxpayer because, if the 

earlier date applied, he would not be entitled to access 

the CGT small business concessions, as he did not 

satisfy the 'maximum net asset value test'* just before 

that date. 

(*) The threshold for this test is currently $6 million. 

On the basis the disposal occurred in December 2008, 

the taxpayer claimed the small business active asset 

exemption and the small business retirement 

exemption to reduce the net capital gain of $704,129 

to zero, but the ATO did not accept this. 

The AAT's Decision 

The AAT Member stated that the question was 

whether the Heads of Agreement was a legally binding 

document between the vendors and the purchaser 

which bound the parties to the disposal and 

acquisition of the business in question. 

"In my opinion," he said, "the Heads of Agreement 

document in this matter leaves little room for doubt 

that the parties to that document had agreed to the 

sale and purchase of the business in question." 

"At this point, it is worthwhile noting that the Heads of 

Agreement document makes it very clear that the 

vendors and the purchaser had agreed to the sale of 

the business as the document expressly states that to 

be the case. . ."  

"I have found that the Heads of Agreement was legally 

binding on the parties upon its execution. 

Furthermore, by that agreement, the parties agreed to 

the sale and purchase of the business. In other words, 

I have found that the disposal of the taxpayer's CGT 

asset comprising his interest in the business occurred 

on 7 August 2008." 
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Car expense per km rates – 2012/13 

The car expense per kilometre rates have been set for 

the 2012/13 year.  They are the same as the 2011/12 

rates. 

Type of 

car 

Engine 

capacity –  

non-rotary 

Engine capacity – 

rotary 

Km 

rate 

(cent

s) 

Small 0 – 1,600 0 – 800 63 

Medium 1,601 – 2,600 801 – 1,300 74 

Large 2,601+ 1,301+ 75 

 

ETP cap amount for 2013/14 

Editor: The ATO has recently provided updated rates 

and thresholds for the 2013/14 income year for 

superannuation and related payments. 

For life benefit and death benefit termination 

payments, the amount up to the ETP cap amount 

(which will be $180,000 in 2013/14, up from $175,000 

in 2012/13) is generally taxed at a concessional rate.  

The amount in excess of the ETP cap amount is taxed 

at the top marginal rate. 

Editor: Incidentally, the superannuation 'low rate cap' 

will also be $180,000 in 2013/14. 

Please Note: Many of the comments in this publication 
are general in nature and anyone intending to apply 
the information to practical circumstances should seek 
professional advice to independently verify their 
interpretation and the information’s applicability to their 
particular circumstances. 

 

On the fringe: top FBT myths & 
opportunities 
Fringe benefits tax (FBT) exists to ensure that 
employees are not getting income disguised in 
another form and avoiding income tax.  But such a 

broad concept has its problems.  With the FBT year 
ending on 31 March, it's a good time to explore the 
myths and realities of fringe benefits and why so many 
employers get it wrong. 
 

Myth 1 Motor Vehicles 
You don’t pay FBT on company cars.  As soon as 
your team start taking the company car home at night, 
use it to travel to and from work, use it on weekends, 
or generally use it for their own purposes, then FBT 
will apply.  Even if the team member doesn’t actually 
use the car on weekends and it stays in their garage, 
the fact that it is available for their use would generally 
mean that FBT applies.  Similarly, if the place of 
business is the same as your place of work, fringe 
benefits tax generally applies.   
 
FBT also generally applies to road tolls paid by the 
business and incurred by team members travelling to 
and from work, or when travelling for private purposes. 
 
The ATO has recently announced a new data 
matching program for high value vehicles. We 
presume they are trying to identify luxury vehicles 
within business where no FBT has been declared on 
their use.   
 

Myth 2 Directors  
FBT does not apply to directors who are also 
shareholders.  If you receive benefits in connection 
with your role as a director then the FBT rules treat 
you just like any other employee.  If you take a 
company car home or one is available to you, then 
FBT applies.  If you don’t pay for the business’ 
products and services that you use or pay a 
discounted rate, then FBT applies.  Don’t forget, even 
though you might own the company, if you are 
employed by the company, then the same rules apply 
to you. 
 
The same goes for associates of Directors.  If you pick 
up expenses for your spouse, kids or relatives, or they 
benefit from discounted goods and services sold by 
the business, then FBT will apply. 
 
In some situations you might be able to argue that you 
have received a benefit in your role as a shareholder 
of the company rather than as a director. While this 
might stop FBT from applying, it will trigger another set 
of rules which will tax you personally on the value of 
the benefit you have received. 
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Myth 3 Staff benefits  
You don’t pay FBT if something is salary 
packaged.   While salary is not subject to FBT, 
additional benefits such as health insurance packaged 
into an employee’s salary can trigger FBT.  This is 
even in industries where employees are required to 
undergo medical testing.  In fact, pretty much anything 
given to staff with a value of $300 or more is likely to 
incur FBT. There are a number of exceptions but 
these are very limited.  
 
Salary packaged in-house fringe benefits, where 
businesses supply staff and their associates with 
discounted goods and services that are the same as 
those provided to the customers of the business – 
such as private schools providing discounted school 
fees for teachers’ kids or retailers packaging employee 
discounts – have traditionally been subject to more 
favourable FBT treatment.  However, in the Federal 
Budget the Government announced they were 
scrapping the FBT concessions that apply to these 
benefits.  In changes before Parliament, salary 
sacrificed in-house fringe benefits will be subject to 
FBT based on the full value of the goods or services 
from 22 October 2012.  The changes are not yet law. 
 

Myth 4 Loans 
Advances and loans given to staff don’t incur FBT. 
Let’s say an administrative error means that a team 
member has been overpaid by quite a large amount 
for the last 12 months. The employee can’t afford to 
repay the whole amount in one go so a repayment 
plan is agreed to.  No interest is charged as it wasn’t 
the employee’s fault and this wouldn’t be fair.  The 
ATO would consider the overpayment a loan.  The fact 
that no interest is being charged means that FBT 
would apply. Loans need to be charged interest of at 
least the ATO’s published interest rate, for 2012/2013 
its 7.40%, to avoid paying FBT. 
 
Advances in pay can also be considered a loan fringe 
benefit.    
 
The most common scenario however, is shareholders 
being loaned money by the business.   In other words, 
when one of the business owners or their associate 
(for example a spouse), need some cash and take it 
out of the business.   There are two ways these loans 
are treated.  If the loan is made in connection with the 
person’s role as a shareholder of a company, then as 
long as the loan is repaid before the company is due 
to lodge its tax return for that year, then there are 

generally no carry over tax issues.  However, in some 
situations these loans can be subject to FBT if they 
are made to a business owner in their role as an 
employee regardless of whether they are paid back by 
the end of the financial year. 
 
Another problem area is when debts are not required 
to be repaid.  If the employer agrees to forgive a loan, 
then this can also trigger FBT. 
  

Myth 5 Meals 
Meals provided to employees are not subject to 
FBT. While there are some exceptions that apply to 
meals provided to employees, there are many 
situations where the provision of food and drink to an 
employee or their associate is subject to FBT.  
 
The risk of FBT applying increases when you are 
entertaining, rather than just proving sustenance. For 
example, food and drink provided at a social function 
or in a restaurant generally has the character of 
entertainment and will normally be subject to FBT.  
 
The main exceptions from FBT in relation to food and 
drink are where the meal is consumed by an 
employee while travelling for business purposes or 
where the meal is consumed on the employer’s 
business premises (for example, a working lunch in 
the office). Food and drink provided to employees and 
their associates at a Christmas party or other special 
occasion can be exempt from FBT if the cost per head 
is under $300. 
 
The advantage of having food and drink being subject 
to FBT is that the costs are generally deductible and 
GST credits can be claimed. Food and drink that gives 
rise to entertainment but is not subject to FBT is not 
deductible to the business.   

 
FBT opportunities 
On the flip side of FBT compliance are the 
opportunities that exist: 
 
Relocation expenses 
Moving an employee from one location to another?  
Then, there are some FBT breaks to help.  There are 
a number of items that are completely excluded from 
FBT or where the taxable value is reduced if certain 
conditions are met: 
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 Relocation consultants to help employees move to a 
new location by organising removalists, finding 
accommodation, providing school information etc. 

 The costs of removal and storage of household 
effects. 

 The incidental costs of selling the employee’s home 
and buying a new one in the new location such as 
stamp duty, advertising, legal expenses, agent 
commission, discharge of a mortgage, borrowing 
expenses and other similar capital expenses.   

 The costs of connecting or reconnecting gas, 
electricity and telephone services to the new place 
of residence or the former place of residence. 

 Temporary accommodation, including the costs of 
acquiring household goods. 

 Visa application fees and associated medical 
examination costs. 

 
A number of conditions apply but if they are met, the 
tax savings can be well worth the effort.  Make sure 
you get advice before acting. 
 
Bringing your spouse to conferences 
If your spouse comes with you to a work conference, 
the cost of the conference accommodation is not 
subject to FBT as long as there are no additional 
charges. For example, where the hotel room is sold on 
a per room basis. If however, there is an additional 
person charge, FBT applies to just that additional 
room cost. 
 
FBT exempt utes 
While FBT generally applies to work vehicles, if the 
motor vehicle is a ute, panel van, or any other vehicle 
designed to carry less than one tonne and not 
designed principally to carry passengers, then it might 
be exempt from FBT.  For example, a ute could be 
garaged at an employee’s home without incurring FBT 
if the personal use of the ute was only incidental. 
 
Laptops, iPads & computers 
Employees can salary sacrifice the cost of a laptop 
computer and software as long as it is predominantly 
used for work purposes without incurring FBT. The 
exemption is limited to one laptop per employee per 
year and means that the laptop is purchased using pre 
tax income.  
 
 
The material and contents provided in this publication 
are informative in nature only.  It is not intended to be 
advice and you should not act specifically on the basis 

of this information alone.  If expert assistance is 
required, professional advice should be obtained. 
 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 


